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§785.30

stenography is engaged in an activity
to make her a better stenographer.
Time spent in such a course given by
the employer or under his auspices is
hours worked. However, if the stenog-
rapher takes a course in bookkeeping,
it may not be directly related to her
job. Thus, the time she spends volun-
tarily in taking such a bookkeeping
course, outside of regular working
hours, need not be counted as working
time. Where a training course is insti-
tuted for the bona fide purpose of pre-
paring for advancement through up-
grading the employee to a higher skill,
and is not intended to make the em-
ployee more efficient in his present
job, the training is not considered di-
rectly related to the employee’s job
even though the course incidentally
improves his skill in doing his regular
work.

[30 FR 9912, Aug, 10, 1965]

§785.30 Independent training.

Of course, if an employee on his own
initiative attends an independent
school, college or independent trade
school after hours, the time is not
hours worked for his employer even if
the courses are related to his job.

§785.31 Special situations.

There are some special situations
where the time spent in attending lec-
tures, training sessions and courses of
instruction is not regarded as hours
worked. For example, an employer may
establish for the benefit of his employ-
ees a program of instruction which cor-
responds to courses offered by inde-
pendent bona fide institutions of learn-
ing. Voluntary attendance by an em-
ployee at such courses outside of work-
ing hours would not be hours worked
even if they are directly related to his
job, or paid for by the employer.

§785.32 Apprenticeship training.

As an enforcement policy, time spent
in an organized program of related,
supplemental instruction by employees
working under bona fide apprenticeship
programs may be excluded from work-
ing time if the following criteria are
met:

(a) The apprentice is employed under
a written apprenticeship agreement or
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program which substantially meets the
fundamental standards of the Bureau
of Apprenticeship and Training of the
U.S. Department of Labor; and

(b) Such time does not involve pro-
ductive work or performance of the ap-
prentice’s regular duties. If the above
criteria are met the time spent in such
related supplemental training shall not
be counted as hours worked unless the
written agreement specifically pro-
vides that it is hours worked. The mere
payment or agreement to pay for time
spent in related instruction does not
constitute an agreement that such
time is hours worked.

TRAVELTIME

§785.33 General.

The principles which apply in deter-
mining whether or not time spent in
travel is working time depend upon the
kind of travel involved. The subject is
discussed in §§785.35 to 785.41, which are
preceded by a brief discussion in §785.34
of the Portal-to-Portal Act as it ap-
plies to traveltime.

§785.34 Effect of section 4 of the Por-
tal-to-Portal Act.

The Portal Act provides in section
4(a) that except as provided in sub-
section (b) no employer shall be liable
for the failure to pay the minimum
wage or overtime compensation for
time spent in ‘‘walking, riding, or trav-
eling to and from the actual place of
performance of the principal activity
or activities which such employee is
employed to perform either prior to the
time on any particular workday at
which such employee commences, or
subsequent to the time on any par-
ticular workday at which he ceases,
such principal activity or activities.”
Subsection (b) provides that the em-
ployer shall not be relieved from liabil-
ity if the activity is compensable by
express contract or by custom or prac-
tice not inconsistent with an express
contract. Thus traveltime at the com-
mencement or cessation of the work-
day which was originally considered as
working time under the Fair Labor
Standards Act (such as underground
travel in mines or walking from time
clock to work-bench) need not be
counted as working time unless it is
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compensable by contract, custom or
practice. If compensable by express
contract or by custom or practice not
inconsistent with an express contract,
such traveltime must be counted in
computing hours worked. However, or-
dinary travel from home to work (see
§785.35) need not be counted as hours
worked even if the employer agrees to
pay for it. (See Tennessee Coal, Iron &
RR. Co. v. Musecoda Local, 321 U.S. 590
(1946); Anderson v. Mt. Clemens Pottery
Co., 328 U.S. 690 (1946); Walling v. Ana-
conda Copper Mining Co., 66 F. Supp. 913
(D. Mont. (1946).)

§785.35
tion.

An employee who travels from home
before his regular workday and returns
to his home at the end of the workday
is engaged in ordinary home to work
travel which is a normal incident of
employment. This is true whether he
works at a fixed location or at different
job sites. Normal travel from home to
work is not worktime.

Home to work; ordinary situa-

§785.36 Home to work in emergency
situations.

There may be instances when travel
from home to work is overtime. For ex-
ample, if an employee who has gone
home after completing his day’s work
is subsequently called out at night to
travel a substantial distance to per-
form an emergency job for one of his
employer’s customers all time spent on
such travel is working time. The Divi-
sions are taking no position on wheth-
er travel to the job and back home by
an employee who receives an emer-
gency call outside of his regular hours
to report back to his regular place of
business to do a job is working time.

§785.37 Home to work on special one-
day assignment in another city.

A problem arises when an employee
who regularly works at a fixed location
in one city is given a special 1-day
work assignment in another city. For
example, an employee who works in
Washington, DC, with regular working
hours from 9 a.m. to 5 p.m. may be
given a special assignment in New
York City, with instructions to leave
Washington at 8 a.m. He arrives in New
York at 12 noon, ready for work. The

§785.39

special assignment is completed at 3
p.m., and the employee arrives back in
Washington at 7 p.m. Such travel can-
not be regarded as ordinary home-to-
work travel occasioned merely by the
fact of employment. It was performed
for the employer’s benefit and at his
special request to meet the needs of the
particular and unusual assignment. It
would thus qualify as an integral part
of the ‘‘principal” activity which the
employee was hired to perform on the
workday in question; it is like travel
involved in an emergency call (de-
scribed in §785.36), or like travel that is
all in the day’s work (see §785.38). All
the time involved, however, need not
be counted. Since, except for the spe-
cial assignment, the employee would
have had to report to his regular work
site, the travel between his home and
the railroad depot may be deducted, it
being in the ‘“home-to-work’ category.
Also, of course, the usual meal time
would be deductible.

§785.38 Travel that is all in the day’s
work.

Time spent by an employee in travel
as part of his principal activity, such
as travel from job site to job site dur-
ing the workday, must be counted as
hours worked. Where an employee is
required to report at a meeting place
to receive instructions or to perform
other work there, or to pick up and to
carry tools, the travel from the des-
ignated place to the work place is part
of the day’s work, and must be counted
as hours worked regardless of contract,
custom, or practice. If an employee
normally finishes his work on the
premises at 5 p.m. and is sent to an-
other job which he finishes at 8 p.m.
and is required to return to his employ-
er’s premises arriving at 9 p.m., all of
the time is working time. However, if
the employee goes home instead of re-
turning to his employer’s premises, the
travel after 8 p.m. is home-to-work
travel and is not hours worked.
(Walling v. Mid-Continent Pipe Line Co.,
143 F. 2d 308 (C. A. 10, 1944))

§785.39 Travel away from home com-
munity.
Travel that keeps an employee away
from home overnight is travel away
from home. Travel away from home is
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§785.40

clearly worktime when it cuts across
the employee’s workday. The employee
is simply substituting travel for other
duties. The time is not only hours
worked on regular working days during
normal working hours but also during
the corresponding hours on non-
working days. Thus, if an employee
regularly works from 9 a.m. to 5 p.m.
from Monday through Friday the trav-
el time during these hours is worktime
on Saturday and Sunday as well as on
the other days. Regular meal period
time is not counted. As an enforcement
policy the Divisions will not consider
as worktime that time spent in travel
away from home outside of regular
working hours as a passenger on an air-
plane, train, boat, bus, or automobile.

§785.40 When private automobile is
used in travel away from home
community.

If an employee is offered public
transporation but requests permission
to drive his car instead, the employer
may count as hours worked either the
time spent driving the car or the time
he would have had to count as hours
worked during working hours if the
employee had used the public convey-
ance.

§785.41 Work performed while trav-
eling.

Any work which an employee is re-
quired to perform while traveling
must, of course, be counted as hours
worked. An employee who drives a
truck, bus, automobile, boat or air-
plane, or an employee who is required
to ride therein as an assistant or help-
er, is working while riding, except dur-
ing bona fide meal periods or when he
is permitted to sleep in adequate facili-
ties furnished by the employer.

ADJUSTING GRIEVANCES, MEDICAL AT-
TENTION, CIvIC AND CHARITABLE
WORK, AND SUGGESTION SYSTEMS

§785.42 Adjusting grievances.

Time spent in adjusting grievances
between an employer and employees
during the time the employees are re-
quired to be on the premises is hours
worked, but in the event a bona fide
union is involved the counting of such
time will, as a matter of enforcement
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policy, be left to the process of collec-
tive bargaining or to the custom or
practice under the collective bar-
gaining agreement.

§785.43 Medical attention.

Time spent by an employee in wait-
ing for and receiving medical attention
on the premises or at the direction of
the employer during the employee’s
normal working hours on days when he
is working constitutes hours worked.

§785.44 Civic and charitable work.

Time spent in work for public or
charitable purposes at the employer’s
request, or under his direction or con-
trol, or while the employee is required
to be on the premises, is working time.
However, time spent voluntarily in
such activities outside of the employ-
ee’s normal working hours is not hours
worked.

§785.45 Suggestion systems.

Generally, time spent by employees
outside of their regular working hours
in developing suggestions under a gen-
eral suggestion system is not working
time, but if employees are permitted to
work on suggestions during regular
working hours the time spent must be
counted as hours worked. Where an em-
ployee is assigned to work on the de-
velopment of a suggestion, the time is
considered hours worked.

Subpart D—Recording Working
Time

§785.46 Applicable regulations
erning keeping of records.

Section 11(c) of the Act authorizes
the Secretary to promulgate regula-
tions requiring the keeping of records
of hours worked, wages paid and other
conditions of employment. These regu-
lations are published in part 516 of this
chapter. Copies of the regulations may
be obtained on request.

gov-

§785.47 Where records show insub-
stantial or insignificant periods of
time.

In recording working time under the
Act, insubstantial or insignificant peri-
ods of time beyond the scheduled work-
ing hours, which cannot as a practical
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